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BRIEF FOR PLAINTIFF-APPELLANT 


ISSUES PRESENTED FOR REVIEW 


Whether the court improperly restricted plaintiff's 
pre-trial discovery by its Order of June 18, 1974, 
denying plaintiff's application to examine Edward 
N. Cole, who was then President of General Motors 
and who had assigned prior to the manufacture of 
the truck involved in this litigation, Patent No. 
2,779,498 dated January 29, 1957, to the defendant, 
which related to an improved fuel tank filler 
system of which Mr. Cole was the inventor? 

Whether the trial court erred in refusing to 

permit the plaintiff to introduce into evidence 
Patent No. 2,779,498 which contained a statement 
from which the jury could find that General Motors 
was aware of the risk of leakage from the filler 
neck assembly incorporated in the truck in this 
lawsuit? 

Whether the trial court erred in refusing to 
permit the plaintiff to elicit testimony that 

the design defect that allegedly was responsible 
for the presence of a combustible level of 


gasoline vapors in the cab of the truck, was 


eliminated by the defendant in subsequent model 
| 


Vis 


Vil. 


years? 


Whether the trial court erred in its refusal 

to permit the introduction into evidence of 
colored photographs Showing the burned areas of 
the plaintiff's body, which would have tended to 
Support an in‘erence that the filler tube assembly 
of the truck was implicated in the leakage of 
gasoline vapors into the cab? 

Whether the trial court improperly refused to 
permit plaintiff's expert to testify in rebuttal 
to the defendant's expert's opin on as to the 
source of gasoline vapors and fire in the 
passenger compartment? 

Whether the trial court's Charge to the jury, 

that the design of two of defendant's competitors, 
which positioned their gas tanks in the same 
manner as that of the defendant, was erroneous 
because of the absence of any evidence pertaining 
to the fvel tank and filler we assemblies of 
those two competitors? 

Whether the plaintiff's case was unfairly pre- 
judiced by the trial court's refusal to instruct the 
jury that the design of the defendant's fuel 


tank and filler neck assembly could still be 


found to be defective even though it may have 


conformed to prevailing industry standards? 


STATEMENT OF PROCEEDINGS 


This action was based on diversity of citizenship 
jurisdiction (28 U.S.C. §1332) and sought to recover 
damages for the devastating burn injuries which plaintiff 
sustained in a flash fire while a passenger in a truck 
designed, manufactured and sold by the defendant. The 
plaintiff claimed that his injuries were caused by the 
defendant's negligence in designing a truck with a fuel 
tank and filler neck assembly that encouraged the 
accumulation of a combustible level of gasoline vapors 


within the passenger cab. Plaintiff also claimed that 


this design was defective and that the defendant is 
strictly liable in tort for the injuries sustained. The 
case was tried before Judge Robert L. Carter and a jury 
on May 19, 20, 21, 22, 23, 27 and 28, 1975 in the 
Southern District of New York. The Court submitted 
special questions to the jury, and in answering those 
guestions the jury returned a verdict in favor of the 
defendant on both of plaintiff's claims. The appeal is 
from the judgment entered on July 15, 1975 dismissing 


* 
the complaint (585A). 


* numbers in parentheses followed by the letter "A" 


refer to pages in Joint Appendix. 


STATEMENT OF FACTS 

Richard Hughes was employed by the Terwnship of 
Weehawken, New Jersey as a heavy laborer. In that ca- 
pacity he and two co-workers, Charles Brennan and Henry 
Ollert were assigned to a 1966 GMC truck (Serial Number 
V4005 F 42814 E) designated "Truck No. 2" by the Wee- 
hawken Public Works Department. The plaintiff's job 
entailed the coilection of heavy refuse and debris 
along the “uptown route". 

The defendant manufactured the cab an? chassis 
of "Truck No. 2" in July of 1966 and transferred it to 
its dealer, McGuinness GMC Trucks, Inc., in Jersey City. 
The dealer then arranged to have the dump body installed 
on the chassis and thereafter, in October of 1966, sold 
the truck to the Township. 

As expected for trucks of this type, it received 
heavy use during the five years that it was in service. 
In a deposition the plaintiff even described it as a 
"piece of junk". Repairs were normally performed at 
local shops, one of which was Highpoint Garage in Union 
City, New Jersey. 

On Saturday, August 14, 1971, the plaintiff and 
the other crew members of "Tr ‘ck No. 2" reported for 


their regular half-day of work at 8:00 A.M. (Tr.194)*. 


* Tr. references are to trial transcript pages no pro- 
duced in the Joint Appendix. 


The weather was hot and humid; the plaintiff wore a 


light short sleeved pullover Shirt and white pants. 
} t 


Brennan, the driver, encourtered no difficulty starting 
the truck that morning (Tr.68). Although it 


was 


customary for him to get gas at the Townshir garage 
before leaving on the assigned route, Brennan neglected 


to do so that day. After being out for about two hours, 
the crew had "picked up so much stuff" ‘Tr. 68) that 

I I 
they had to go to the Secaucus dump to unload before 


they could complete the pickups along their route. 


On their way to the city dump Brennan noticed that he 


"was running low on gas" (Tr. 68) He r 


Suspect a gas leak (Defendant's Exhibit "A", 570 A). 


, 
He pulled the truck into an Esso gas station on Tonnelle 
«enue in Jersey City and asked for two or three dollars 
worth of gas. After paying the attendant, he turned 


the key to start the engine whereupon the 


ii 


interior of 
the cab spontaneously filled with flames (146 A). All 
three crew members sustained burns in varying degrees 
of severity (Plaintiff's e-hibits 24 & 25, 553A, 554A). 
The plaintiff was located in the center of the bench 
seat in between the driver and passenger positions. 


The situs of plaintiff's burns was concentrated on the 


left side of his body, notably the left arm and left 


portion of his back, as well as on his face (165A-175A, 
472A). Ee has undergone numerous plastic and recon- 
structive surgical procedures and has thus far been 
unable to return to work. 

In addition to the plaintiff and his two co-workers, 
Lieutenant William H. Neebe of the Jersey City Police 
Department oc red eyewitness testimony at trial. 

Neebe was On supervisory patrol driving south on 
Tonnelle Avenue. He was about 25 to 30 feet mn 
he saw the truck's cab in flames. Lieutenant Neebe 
testified: "What attracted my attention to it was 
smoke and flame coming from the cay» and men jumping 
from the cab." Describing the fire with greater 
particularity, Neebe testified that he observed 
“primarily black, thick smoke coming from the vicinity 
of the cab and partially from under the hood, flames 

at the base of the smoke from the cab." He immediately 
stopped his patrol car, "radioed the fire alarm, got 
out and also called for other police assistance...and... 
an ambulance” (139A-143A, Tr. 118). 

Patrolman Matthew Diana arrived at the scene of 
the fire "a few minutes after 10:00 [A.M.]", in response 
to Neebe's radio call. By the time ie got there, "it 


looked like the whole front end was burning" (Tr.150). 


Batallion Chief Raymond Price of the Jersey City 
Fire Department arrive at about 10:15 or 10:30 A.i 
By then, one fire pumper and one truck had extinguished 
the flames. His duty was to determine the cause of the 
fire. Price testified: "It was my opinion that the 
fire started from vapors in the cab of the truck" (Tr. 
124). In his report (Plaintiff's Exhibit 24, 552A) he 
listed the cause in National Fire Code Symbols "01-80" 
and explained that "01 means electrical and 80 means 
petroleum" (Tr. 47). Although Price could not deter- 
mine the source of the fumes or the source of ignition 
(Tr. 136), he adhered to the view on crossr-examination 
that the fire iginated in the cab and offered the 
following »ationale: "... I figured that if the fire 
had started in the engine, the men would have been able 
to get out because of the firewall between the engine 
and the cab" (Tr. 138). 

Weehawken's Fire Chief, Robert Cahill, ordered 
his deputy, Richard F. Lennon, to inspect the truck 
involved in the fire. On the Monday following the 
fire Lennon performed a "cursory examination" of the 
vehicle, which had been removed to a lot adjacent to the 


Weehawken Public Works Garage (Tr. 155). Lennon 


testified that the possible fuel source that burned was 


gasoline vapors and that possibly these vapors were 
located in or adjacent to the cab (Tr. 158). Lennon 
reported the results of his inspecvion to Chief Cahill 
and these findings were embodied in Cahill's report to 
the Commissioner of Public Works dated August 16, 1971, 
(Defendant's Exhibit C, 572A). 

For a period of about six months the burned-out 
vehicle (Truck No. 2) remained at the Township's garage. 
(Plaintiff's Exhibits 1,2,3,5, 544A-547A). It was 
sold as junk on March 28, 1972 (Tr. 554), prior to the 
commencement of tl.is litigation. Neither party had the 
Opportunity to inspect the vehicie, but their counsei 
did have available to them several photographs of Truck 
No. 2, taken after the fire. 

In addition, counsel had access to a 1966 GMC 
truck with a serial number very close to that of Truck 
NO. 2. This vehicle, frequently referred to as the 
"sister-truck" was also owned by the Township, which 
designated it Truck No. l. (Serial No. V4005 F 42808 E). 
Both trucks were of the V4000 Series. General Motors 
admits that insofar as their fuel and ignition systems 
are concerned, both these trucks are of the same design 
(103A, 104A, 193A-194A). Accordingly, plaintiff in- 


troduced the flexible filler neck assembly of Truck No. 


1 and it was received in evidence as Plaintiff's Exhibit 


42. Both parties introduced as evidence photographs of 
Truck No. l. 

Plaintiff's theory of liability was that the de- 
sign of the vehicle calling for the placement of the fuel 
tank within the cab, immediately behind the seat, to 
which was connected a filler tube joined together by 
clamps which were inaccessible for visual inspection and 
tightening, which originated from the spor. of the gaso- 
line tank and exited outside the cab just a few inches 
from the driver's window, and acted as a conduit through 
which gasoline was pumped, all encouraged the accummula- 
tion of a combustible level of gasoline vapors within 
the cab during the refueling operation. Plaintiff 
sought to prove that incorporation of these design 
elements constituted negligence on the part of General 
Mctors and further, that this design was defective. 

The defense of the action was based on an opinion 
that the source of the gasoline vapors that burned was 
in the engine compartment in the area of the carburetor 
(337A). By this opinion, an igniting spark came from 
the distributor and the resulting fire was propelled 
upwards into the cab through slots in the floor which 


accomodated two fork levers. The presence of this 


“uthn 


mechanism was for the control of the dump apparatus 
installed on the truck's chassis after it had arrived 

at the defendant's dealership but piior to its delivery 
to the Town of Weehawken. The defendant denied the 
presence of a combustible level of fuel vapors within 
the cab independent from that in the engine compartm. nt, 
that the location of the fuel tank had any significance 
in the explanation of the fire (375A), and that the 
alleged state of the truck's disrepair explained the fire 


under the hood. 


ARGUMENT 

Given the state of the evidence before the jury 
there is no question but that a verdict for the defendant 
was the only logical one that they could have rendered. 
The trial court's exclusion of certain pieces of evidence 
and its thwarting of certain salient lines of question- 
ing by plaintiff's counsel deprived the jury of some 
highly probative evidence from which they could have 
drawn inferences as to whether the defendant was negli- 
gent in designing a truck with, among other things, its 
fuel tank and appendages within the passenger cab, and 
whether these design features rendered the design of 


this truck defective. In addition, the plaintiff was 


-ll- 


seriously hampered by the court's refusal to allow 
plaintiff to examine Edward Cole pertaining to a patented 
fuel system which would have proviced a purportedly 

sarer fuel conduit and tank system than that incorpora- 


ted in the 1966 truck in which plaintiff was severely 


burned. Mr. Cole was the inventor of that safer fuel 
System; he was awarded a patent for it which he 
assigned to the defendant in 1957. By sheer coincidence, 


Mr. Cole was the President of General Motors when plain- 
tiff sought to depose him. The impact of the meager 


, 7 


evidence that plaintiff managed to elicit was further 
Sortenea by the trial court's refusal to permit expert 
testimony ir rebuttal and by certain parts of the 

trial court's charge. 

The cumulative effect was that the jury's fact 
finding responsibilities were impeded to such an exten+ 
that after seven days of testimony the jury rendered a 
verdict for defendant after less than one hour of 


deliberation. These elements in concert operated to 


deprive the plaintiff of a fair trial by jury. 


Bd. 


POINT I 


APPLICATION TO EX 
TRIAL WAS A PREJL 


i 


THE TRIAI COURT'S DENIAL OF PLAINTIFF' 


EDWARD COLE BEFORE 


4+ Prt 
C7 
, 


Plaintiff-appellant had the opportunity to Cepose 


two of defendant's employees -- Messrs. Dooley and 


Hubbard. Looley was voluntarily produced in response 
to plaintiff's Notice to tal Deposition (16A). It 


was, however, obvious from Mr. Dooley's testimony that 


he was not familiar with the fuel and ignition systems 
and the gasoline tank assembly of defendant's truck as 
required by plaintiff's Notice. Accordingly, the trial 
court directed the defendant to produce a witness with 
familiarity of these components (31A). 

On March 1, 1974 the plaintiff served upon de- 
fendant a Request for Production of Documents seeking 
information on the benefit-to-cost rationale regarding 
utilization of the Cole patent (46A). Under response 
dated September 20, 1974, the defendant claimed it 
was unable to locate any such information (95A). 

On March 11, 1974, the court-ordered deposition 
of the defendant took place. Mr. Hubbard, who was 
produced on behalf of General Motors, was a liaison 
engineer, but his qualifications did not fulfill the 


requirements of plaintiff's Notice ana the trial court's 


order of January 31, 1974. It was, how 


Hubbard deposition that engineering sketch 


made available to 


filler neck assembly which plaintiff alle 


the possible sources of vapor leakage wit 
These sketches, coupled with the Cole pat 


tions of the leakage potential in flexib] 


nee: nents 4 2 ’ ee : : Law 4 1 he 
assemblies, led plaintiff's counsel to qua 


defendant to insure the integrity of the 


Mr. Hubbard was unable to shed light on th 


nor was he able to identify anyone in dof 


organization other than Mr. Cole who was 


assembly operations (81A-86A). 
In his moving papers seeking the cc 


the deposition of defendant by Mr. Cole 


\ ai, re 


counsel stressed the singularly excellent 


Cole enjoyed regarding the possession of 


Nese matters 
TAaAnttic 


knowledgeable 


uality control aspects of fuel tank and filler 


urt to direct 


plaintiff's 


position Mr. 


highly pro- 


bative factual information relative to the triable 


issues in this litigation (87A-88A). It 
coincidence that at the time this lawsuit 


discovery phase 


Motors. This fact apparently assumed an 


was a sheer 


was in its 


Mr. Cole was the President of General 


enormously 


persuasive role in the trial court' 
application to e i Mr. Cole. 
trial court, plaintiff's "requ: k 
and would at best result in duplic 
(92A). 

58.6 t 
29 FoR. SA D.Conn. 1961), th 
in the instant casé ought to vacat 
Sition ser on several corporate 
Prior to serving the Notic plai 
deposed twelve other office: a 
Mo rs. C st t N C ci 
fendant sought to cate \ i 
Dor r, the Chairman of th ar 
Officer of General Motors. The co 
denying the deposition, first requ 
Submit to deposition on "written in 
out prejudice to the subsequent tak 
On Oral examination if the answers 


with regard to his participation in or knowledge of 


matters forming the subject 


tO warrant i£.° 29 FiR.D. 


the court's determinat 


that he not be taken away 


the defendant's offices and 


at 


ion we 


iS 


tha 


matter 


Mr 


of 


this 


i 


Donn 


s denial of plaintiff' 
According to the 
ord on harassment 
tion of testim ny." 
y? M4 yy? y ‘ 

ame defendant as 
e Notices Or aepo- 
officers and employ 
ntiff id already) 
mploy s of General 

= i I V cn che ac =~ 
dad to Fredric C. 
nd Chie Executive 
irt, instead of 

red Mr. Donner to 
terrogatories with- 
ing of [a] deposition 
to the interrogatories 


the 


Suit appear... 


518. Pivotal factors in 
Mr. Donner's request 
m his responsibilities at 


r had no know- 


e pertaining to the facts in that lawsuit This 
Stands in sharp contrast to the case at bar where Mr. 
Cole, as inventor of an improved mode of filler neck- fuel 


tank assembly, surely did have relevant information per- 


taining to tie triable issues. In comparison to the 
number of depositions taken in Lonta (twelve) it 
should be obvious that the plaintiff-; ppellant herein 
did not atte npt to abuse discovery procedures or to 
harass the defendant. 

When the exercise of the court! 1iscretion in 
( 1S measured against that in this litigation 
one can hardly come to ny Or ’ on but that tl trial 
court abused its discretion in refusing plaintiff to 
examine Mr. Cole. é ‘2 la : 


allowed the examination of five top corporate officers 
but required the examining party to conduct the examina- 
tion at the corporation's place of business in California. 
In light of the numerous alternatives provided to the 
trial court by Rule 26(c) of the Federal Rules of Civil 
Procedure to fashion more appropriate controls over 
discovery procedures, the exercise of the court's dis- 
cretion so as to thwart discovery was a prejudicial 


abuse of discretion on a matter of central relevance. 


-16- 


THE TRIAL COURT'S RULINGS ON THE ADMISSIBILITY O! 
EVIDENCE TENDING TO SHOW THE DEFENDANT'S NI l q" 
CONDUCT AND THE DEFECTIVENESS OF ITS PRODUCT'S 
DESIGN WERE GROSSLY PREJUDICIAL TO THE 
™ » Tomte . 
PLAINTIE S ¢ S] 
™ . vr nia ys r mr > r Y 
A. THE 17 COURT'S FAIL E TO [ THI 
COLE PATENT AS EVIDENCI F DESIGN ! LI- 
GENCE AND EFI WAS TAL I 
The plaintiff-appellant offered, but the Court 
a? y r 7) A ca =) 
would not receive, Patent No. 2,779, 498, issued ft 
the United States Patent Offic ¢ January 29, 1957, 


(Plaintiff's Exhibit 51 for Identification, 560A). 

On its face, the patent reveals that it was awarded to 
Edward Cole and Edward Naudzius and was assigned by them 
to General Motors, prior to the date of issue. At 


Me 
¥} 


that time Mr. Cole was employed in an engineering- 


management capacity by the defendant (414A). The 
plaintiff offered the Cole patent for three purposes 
in aS many times: 

(a) as circumstantial evidence of the defect. ve- 
ness of the design in the 1966 GMC truck (204A); 

(b) to corroborate the testimony of Professo1 
Weinstein that the design used was defective (216A); and 

(c) to show that the defendant knew or should 


have known that the design of the 1966 truck's fuel 


map ty 


was injured occurred at a point in time when the proba- 
bility of the presence of a com ustible level of gasolin 


vapors within the cab was at it peak ince the tar 


gasoline vapors thin th ab, Prof r Weinstein 
alluded to the location of the filler nex and tl} 
possibility of its connectio; coming loose (215A). 

A £ l Y t Which lhc lud ae t uUesi | a utes 
was, in his opinion, unreasonal ly dangerous (219A-22A Fr 


The "Cole patent" relate to fuel or gasoline 
tanks employed in veiuicles and to which tube members ars 
attached as fittings to facilitate filling of the tanks. 
(560A, Lines 11-13). The fuel tank of the sister-truck 
was Plaintiff's Exhibit 45. The tube member fitting 
was Plaintiff's Exhibit 42, and it was called the “Citler 
tube" or "filler neck" at trial. It is composed of 
rubber and plastic which are connected with two screw- 
ype clamps at the joints neceé ssarily formed (200A- 
201A). The filler tube is located between the spout of 


’ 


the gas tank and the exterior wall of the truck 


exiting a few inches to the rea: of the driver's window 


and is concealed between the inner and exterior cab 
walls (Plaintiff's Exhibits 14,16,17,19, 406A-407A, 
548A-551A). It serves as a flexible conduit through 


. 


which gasoline is poured into the tank (196A-200A) 


Accessibility for clamp tightening is very awkward 
(409A) and the manufacturer did not consider this an 
item requiring regular maintenance (394A, 397A, 400A- 


In its discussion of the state of the art relative 


to the invention, the Cole patent states (560A, Lines 


"When f 1 tank le wit fille: 
tubes ir ral the. ith, 1 devi< 
constitute cumbersome pi which are 
Gifficult to ship and t« tore. The 
tubes are generally of considerable 
length which factor must b nsidered 
in providing suffi nt space for th 
shipment or storage. Handling of the 
‘ ‘ 


devices is not only difficult because 

of the tubular protuberances but it 

must be with care as any undue strain 

in the junctions between the tubes 

and the corresponding tanks may cause 
damage and leakages. In place of making 
the filler tube and tank as an integral 
unit, it has sometimes been the practice 
to make those parts separately and 
ultimately to connect them in a vehicle 
by means of a flexible cond t and 
Suitable clamps. This latter expedient 
is not entirely satisfactory as leakages 
May occur et either or both of the 

two joints necessarily formed and the 
installation in a given vehicle can- 

not be carried out as expeditiously 

or aS quickly as would be desired." 
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In order to recor ti desian short +} 

patent offered these alternatives: 

" | 

[a] a J tan In ¢ DL th 

a tubular fill J : it 

which i itta r t b] 

trom the tank ir ructic 

provide n j Y j ] nt" 

(S60A Lines 32-35) ; nd 

"{b]) a fuel tank wit tul 

£ » 

L1llir Spout Y Led 
L1iversal « ct the 
tank" (560A Lins 6- Bs 
Th 14000 seric GMC tr , Or f hi 1 i 
the vehicle in thi litigation, was ld between 1960 
and 1966 (23A). TI state of the ar it that i yuld 
have cyndajanoctad + + Sin 4 } 7 
desig is « odied in tl ( patent 4 
jn < ITU i 1 ] i dif p ’ bu cne 

defendant did not incorporate that a] rnative h 


V4000 series (70A - 71A) In the pre-trial discovery 


phases the defendant called the Cole patent “obscure 

- wv _ 7" c err : } : 
and expired" thus ascribing to it marginal significan 
(60A). The Cole patent was however a significant method 


of ascertaining the state of the art in the late 1950's 
which even the defendant's counsel conceded was 


relevant area of inquiry (375A). L-O-F G 
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also "evidence which would permit an inference that 


~ 


cangerous condition existed prior to sal." 
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to corroborate her expert's testimony plaintiff 
c-iiered the results of three studies conducted by the 
Cornell Aeronautical laboratory, Inc., an academic re- 
search organization supported by governmental grants. 
The studies supported the opinion of plaintiff's expert 
vitness that an alternative type of door bolt assembly 
“was significantly more likely to prevent ejection" 
10.46 742 The trial court rejected the offer on hear- 
Say grounds, and the Court of Appeals reversed, holding 
that evidence which corroborates the opinion of an 
expert witness, if improperly excluded, is prejudicial 
error. "Had [plaintiff's expert] been permitted to 
Support his opinion by reference to these studies, 
his contention that American Motors had neglected 
to incorporate in its 1966 door latch desi gn the current 
State of the art in safe design would undoubtedly have 
been reenforced". Id. 

This very court has long recognized that an expert's 
Opinion could be corroborated by his reading excerpts 
from reports prepared by agencies of the United States 
government. WeStern Assurance Co. v. J.H. Mohlman Co. 
S3 F. SLL, S2i) .2a) Cis.) cert. denied, 168 U.S. 710, 

18 S.Ct. 949, 42 L.Ed. 1213 (1897). See also 


Vieksburg & Meridian R.R. Co. »v. Putnam, 118 U.S. 545, 


7 S3Ct.. 1y.30 LBd. 257 ‘(1 886):. 

While the trial court did not spec 
the basis of its excluding the Cole pate 
sion one gets from the trial transcript 
have been @e question of the reliability 
Mr. Cole and his co-inventor useal (412A 
of reliability is the rationale behind t 
then the trial court erred in excluding 
"That courts must, on hearsay grounds, b 
the use of the collected data on which o 
of government, industry, and the enginee 


ms 
obviously rely,” makes no more sense now 


ifically indicate 
nt, the impres- 
is that there may 
of the language 
~418A). If lack 
he hearsay rule 
the Cole patent. 
e deprived of 
ther departments 
rin; profession 


than in 1897 


’ 
when that notion was rejected by the Second Circuit." 
Batr v. Amertean Motors Corp., supra at 744. See ale 
Weaver v. Ford Motor Company, 382 F.Supp. 1068 1073-4 
(E.D.Pa 1974). 

The defendant's expert witness, Ronald Eiwrll, 
was employed by the defendant in its enginceri 2lysis 
department (tr. 606)... On cross examination he was 
i Whatever doubts the trial ourt had a to the nguag 


I 
discovery stage had the court permitted 


Mrs Cove. See Point I Supra an 


ae Professor Weinstein testified that } 
inter alia on the Cole patent in forming 


(180A). 


resolved at the 
plaintife -to 


a 5S1A-91A. 


looss 
negati 
Elwell 
which 


courtr 


he was familiar with the patent (413A), responded that 
it 


awa 


in the joints formed between the filler neck parts and 


the fu2l tank (415A). He was however, able to 


identify Mr. Cole's position in the General Motors 
hierarchy at the time Cole obtained the patent (414A). 
The plaintiff's third offer of the Cole patent -- this 
time on the issue of whether General Motors knew or 
should have known about the leakage problem -- was 
rejected by the Court (416A-421A). 

The trial court would have required the plaintiff- 
appellant to make burdensome preliminary showings before 
it would admit the Cole patent (416A-421A). Apparently, 
the Court was most troubled about the veracity of the 


statements made in the patent pertaining to leakage 
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problems in filler necks and, the superiority of Mr. 
Cole's desiyn Assuming that such a showing were 
required for the patent's admissibility on the question 
of whether defendant knew or should have known about the 
danger of leakages, then the trial court put plaintiff 
in the classic Catch-22 predicament by its refusal to 
direct Mr. Cole to submit to an examination before trial 
(49A-93A). While intiff-appellant ynntends that 

his being put in a position whereby he was not permitted 
to ascertain facts to satisfy the court's preliminary 
requirement: 3 in itself prejudicial error, the patent 
was Still admissible without the showing the court 
required. 

As a document issued by the Federal government, the 
Cole patent was entitled to be admitted into evidence. 
There could be no question as to its authenticity in 
light of defendant's admission in that regard (99A, 104A). 
See also 28 U.S.C. §1733(b); Federal Rules of Evidence 
Rule 902 (10) and 35 U.S.C. §282. 

The trial court expressed the fear that the language 
in the Cole patent referring to the propensity toward 
leakages may have been "puffing" to emphasize the 
Superiority of the improved invention. The court would 
have wanted evidence of “how the Patent Office operates" 


Such a basis has never been required of a cuments of 


governmental agenc 


this Court to take judicial notice of the M 


Patent 


Commerc 


tent 


nr 


Inferentially that oath would enc mpass the 12 


so that it is reasonably 
it is intended and for other uses which are fore; 
probable. And a person who undertake: 
facturing will be held to the skill of an expert in that 


business and an expert's knowledge of the arts, materials 


and processes. Thus, he must keep reasonably abreast 


-26- 


of scientific knowledge, [literature] and discoveri es 


touching his product and of techniqves and devices used 
by practical men in his trade." 2 Harper & James, Law 


of Torts §28.4; Martin v. Bengue ine. 225 N.d.,. 359 


5 © , 
136 A.2d 626; 2 R. Hursh & H. Bailey, American Law of 
Products Liability 2d §9.3; Restatement 2d of Torts 
§398; Keeton, Products Liability -- Problems Px rtaining 
to Proof of Neg] ence, 19 SW.L.d. 26, 30 (1965) ° 
There is no dearth of case law holdir yj that 
governmental documents of various sorts are admi ible to 


show the manufacturer's negligence in connection with 


the design and sale of his products, as well as other 
triable facts. Wrigh r Products,244 F.2d 53 


In Wright v. Carter Products, supra, this court 


, 
held that the findings of a governmental agency were 
admissible in a product liability suit on the issue of 
whether defendant had notice that its product could be 
hazardous to some of its users The court stated: 


De \ 


"Other evidence tended to 
establish the defendant's actual 
knowledge of the threat of injury 


to some consumers. [The cde ndant 


had received 373 ommlaints in the 


four years from 1948 to 1951. rt 

had also been the object of an FTC 
order affirmed by the reviewing court 
of appeals prior to Mrs. Wright's 
purchas: in 195l. Once the plain-~ 
tiff had introduced competent 


evidence tending to prove that Mrs. 
Wright and other people are allergic 


to aluminum sulfate, the trial 

court should then have admitted the 

. + . ‘ £ re 7 P Par 

FTC findinas » as ffir ly le iy 

on the is: » of the defendant's 

knowledge of the possible harmful 

propensities of its product." 

244 F.2d at 59. 

Literatur from non-gover! ntal sourc: is also 

admissible on issues of notice and knowles ; In 
k } ) 4 y } 275 s a SOL {% CieCuzt, 
1967) the court stated: 

"Finally, the appellant sought to 

show that certaiz ixticles had been 

published concerning the dangers 

inherent in facial creams containing 


hormones and recommending the 
labelling of such preparations with 
warnings. This offer was made to 
Support the ap; 
the appellee should have known that 
its product might be dangerous to 
users. The trial jud 5 
offer 


The } 


as hearsay. This was error. 
blication of such articles was 
presented not to establish that the 
assertions therein were true, but 

rather that they should have alerted 


the appellee to possible hazards. 


l 


In the light of the court's proper 


prejudi KL to th I llants 
On a! ortant issue.’ 378 F.2d 
at 502. 
In d 4 ‘ 312 S.W.« 2a 758 
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chemical ingredient in defendant’ hair dye could bs 
lazardous. The court held that this evidence was 
admissible for the purpose of establishing that the 
information was available and, therefore, that the 
defendant knew or should have known that the [ingredient] 


; r 13 NUS: 329). FF As2e S77; 
, oe 4 
z Lant “) ¥ d - 346 S.W.2d 


Sylvanta Eleectrte Products ne. v. Barker, 228 F.2d 


In addition to having the imprimatur of the 
United States Patent office, the Cole patent served 
the same function as did journal articles in the 
Webb and Braun cases. Since a manufacturer lis 


required to keep itself current as to improvements in 


its field of endeavor, and since scientific anc 
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B TH EXC] ION Vi p J} l T 
DESIG? [FICATION AND OF SP I 
ALTERNAT \ I COR ON THE TRIAL 
COU] yt | 

In order to prove that the design of the truck wa: 
jlefective the plaintiff sought to tablish two facts 
(a) that the defendant modified th ign after the 
accident in such a way as to eliminate t allege 
hazards, and (b) that the state of the art at the time 
the defendant desi 2d tl truck uld have permitted 
the defendant to position the fuel tank and it ppend- 
ages in an alternative, fer position. 

Plaintiff's counsel asked the Court's permission to 
read to the jury the following of plaintiff's Re juest to 
Admit and defendant's re ponses (99A-105A, 221A): 

Request 2: "That the defendant discontinued th design 
and manufacture of motor vehicles and 

gasoline tanks within the same 
as that occupied by the driver 
rs.” 

Response 2: tC least as to domestic 
production," 

Request 3: "That the defendant has discontinued the 
manufacture of filler tube assemblies con- 
taining the arrangements employed in the 
1966 GMC dump trucks of the V4005 series." 

Response 3 "Admitted, providing the question assumes 
the identical parts contained in the 1966 
filler tube assembly Ye 
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alternatives and post-accident design chanae 3, she wa 


denied the opportunity to properly submit her ca 
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The Trial Court in the case at bar, however, was not 


persuaded that the e> 


to the - trict lial lity setting. If the issue arose in 


New Jersey at the time of the trial below, the court i: 
, ' : 
that State would undoubtedly hold, as plaintiff-a llant 


! 
Ww 
w 


remedial measures an@ design alternatives is admissible 


to show the defectiveness of a product's design. Of 


course, if the plaintiff's trial would have taken place 
in July instead of in May, Rule 407 of the Federal Rules 
of Evidence would have been applicable. The same result 
urged here then should be obtained under the new F¢ deral 
Rule. Thus plaintiff-appellant also urges this Court to 
hold that under Federal Evidence Rule 407 evidence of 

subsequent remedial measures is admissible to show the 

defectiveness of a product w ere strict liability is at 


Lesue. 


In Stephan v. Martin Firearms, 353 F.2d 819 (2d Cir. 


1965) cert. denied 384 U.S. 959 (1966), this Court held 
that evidence of technological improvements mad by a gun 
manufacturer was within the "subsequent repair" doctrine 
and thus not admissible to show negligence. The St. phan 
case is more significant, however, because it stands for 
the proposition that a Federal diversity court should 
apply the evidence rules of the state the substantive law 
of which is to be applied. In Stephan the tort law and 
evidence rules of Connecticut were appli<«1. Under the 
Erte v. Tompkins doctrine, the question of admissibility 
of evidence was generally held to be one of state law. 

J. H. Horne & Sons v. Bath Fibre Co., 272 F.2d 8 (lst Cir. 


1959) Conn v. You wy £67 -Fi2dt £25: (24 Cis. (3956) = Prior 


| eer erent anne 


to July 1, 1975, Rule the | 


Procedure lil Cases 


state rule of evidence existed, the 


to admission of the evidence shoulc 


where 


‘"ederal Rules of Civil 


a 


rule most favorable 


followed. In 


discussing the new Federal Evidence Rule 407, Judge 
Weinstein had stated that: 
"Since an extrinsic policy is involved in 
Rule 407, Ctate rule Ltting evidence 
of subsequent remedial 2asures should be 
follcewed in ca resti on state sub- 
stantive grounds,' Weinstein's Evidence 
{ 407 (02) at 407-12 (1975, 
Rule 51 of the New Jersey Rules of Evidence provides: 
"When after the occurren of an event 
remeuial or precautionary measures are 
taken, which, if taken pr viously would 
have tended to make the event less 
likely to occur, evidence of such sub- 
sequent measures is not admissible to 
prove negligence or culpable conduct 
in connection with the event." 
The rule, by its own terms, limits its applicability 
to situations in which evidence o} subsequent remedial 


measures 


sounding i 


"negligence" or 


Evidence 


junction w 


mm 
1 


his 


appellate 


Rule 


s adduced to establish negi 'g tet 


A plaintiff may make out a viable 


n strict liability vithout proof of 


culpable conduct". Thus, 


5l simply does not 


¢ 


ith proof of facts establishing 


Rule has thrice been cited by New J« 


courts: 


cause 


of action 


either 


-ome into play 
strict 


Ts 


in 


New Jersey 


con- 


liability. 


e' 


yf 


Rey 


The earliest decision is Price v. Buckingham Mfg. 
Co., 110 N.J. Super. 462, 266 A.2d 140 (1970). Its 
venerable position, however, is deceptively more apparent 
than real. The case involved a personal injury caused by 
an allegedly defective seat belt. At the trial court 
level a jury returned a verdict for defendant. The 
Appellate Division affirmed. The court psittacasistically 


held that Rule 51 precludes admission of evidence per- 


taining to subsequent remedial measures 1 order to prove 
negligence. In an opi”ion completely barren of any 
analysis, and without citing any precedent, the court 


gratuitously extended the exclusionary rule to strict 
liability actions on the theory that strict liability and 
negligence are one and the same. This holding is completely 
at odds with current substantive law. 


The Price decision has implicit? 


y been rejected by 
New Jersey's Appellate Division. Although it is the 
earliest Cecision to cite Rule 51, it has never been cited 
by any other court for the “subsequent repair" rule or for 
the similarity between negligence and strict liability. 


In addition, the two later Appellate Division cases in- 


volving Rule 51 completely ignored the Price decision. 
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9 (1971) and Soi 


It3 Nid. Super. 279, 273° A.2d 606 
yan i y D i i? ) Yr 4 
involve a product-related injury. 


court held that evidence of sub: 
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inadmissil 


was le to show neglige 
for other purposs T insure tl 
was properly used, "the trial cou 
charge to the jury to instruct t} 


use of evidencs 


A.2d at 


2436 


was injured when an allegedly def 
functioned. The trial court dire 
defendant. As one of the ground 
urged that the trial court erred 
published by the defendant which 


sequent remedial measure relevant 


c 
4 


caused the plaintiff's injuries. 


reversed the Trial Judge, granted 


pass on whether this nual would 


a] 
a 


under New Jersey Eviden: Rule 51 


wish to preclude the t il judge 


of admissibility on the basis of 


the new trial." 21s Bee 6iz2. 


of [supsequent ren 


the 


C29 723. 


rity, supra, did not 


While the New Jersey 


quent remedial measures 

ce, it was admissible 

it the evidence admitted 

rt was careful in its 

m correctly as to the 
iedial 1 ures]." 281 
; Yr the plaintiff 
CULV! m torcycle mal- 

cted a verdict for the 
for appeé plaintiff 

in excluding a manual 

ipparently showed a sub- 
to the defect which 


-llate court 


1 new trial, but did not 


have been admissible 
‘ The court did “not 


from ruling on the i: 


proofs offered at 


Although a stri 
stated, the Appe liat 
r7 decision. It 


guide to the Ji 


had to pass on the 1 
The refusal of 


even cite Price v. 


of 


New Jersey would 


1S 


ignoring 


Division's 
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substantive law in 


wise and discerning 


decision, part 


court, and to a les: 


out evaluating the « 


data as to wha 
a perversion of the 
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out to apply. 1A 


3.C L779, 85 
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decision which 1s 


dubious prec 


accomplish 
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extent 


At _ 
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lity cause of action was 

in ff ignored th 
t even mention it as a 
try the case ane and who 
admissibility. 
t in and Ty 

is fairly persuasive that 
1 value. The Supr Court 
ily overrule the ‘LG 


y presents itself; t am 

2 interi by the Appeiiate 

ision. 

faithful adherence to state 

al matters, it should be a 
Blind adherence to a state 


f an intermediate 


of the highest court 


in the light of other 


will result in injustice 


w which federal court 


re's Federal Practice 40. 
l 3273 US. <2 


being 


federal 


, a 


the state would apply if the specific « 


} Ia £5 nv oe i rAae “ha te Riri " ai 
The plaintiri-apf ellant urges that the New Jersey 


Supreme Court would hold that Evidence Rule 51, which 
excludes evidence of subsequent remedial measures to show 
the defendant's negligence, does not bar the receipt o 
Such evidence to show a product's defective design where 
a cause oz action in strict liability is stated. The 
progressive trends in New Jersey s substantive product 
liability law support this position. 

Both New Jersey and California have the most advanced 
product liability law in the nation. One is virtually 
the mirror image of the other. Each cites the other's 
case law as supportive of its own holdings. There is 
evidence to suggest that New Jersey is even more pioneering 
than California because the former has extended the strict 
tort liability cause of action to cases of commercial 
economic loss in addition to personal injury. ‘Santor v. 
A.M. Karagheusian, 44 N.J. 52, 207 A.2d 305 (1965). New 
Jersey holds lessors of automobiles strictly liable for 


defective’ bailments. introne v. Hertz Truck Leasing 4 


Rental Service, 45 N.J. 434, 212 A.2d 769 (1965). In 
addition, the path for the development of strict tort 
liability in all states was first cleared by 

v. Bloomfield Motors, Ine., 32 N.J. 358, 161 A.2da 69 


(1960), after which the California Supreme Court ado} d 


the warranty-strict liability doctrine in Gr. 
Yuba Power Products, 27 Cal. Rptr. 691, 59 Cal.2d 57, 
377 P.2d 897 (1962). Both jurisdictions have extended 


strict tort liability to real estate vendors. Compare 
i 


Loan Ass Ms oo. Cal. 20 850, 447 P.2d 609, fd Cea Rptr. 
369 (1968). 
In 1972, California was first to articulate that it 


had purged strict tort liability of the "unreasonably 


dangerous" requirement in order to clearly distinguish it 
from negligence. ‘rontn DB. d.B.E. Otson Corp., 8 Cal.2a 
i2Zt; 104 Cal... Rete. 433, 50 Pea 2153) C3972). 

In 1973, New Jersey followee California's lead and, 
relying heavily on Cronin, held that "the additional 
element of ‘unreasonable danger' is not a valid part of 
the concept of strict liability in tort in the State of 


New Jersey." Glass v. Ford Motor mpany, 123 N.J. Super. 


5999, 304 A.2d 562 (L. Div. 1973). The Court cited with 
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approval the definitive language of Ody Vv. er] 
I nata?z:? 
Hos} 
] 
" —_ = — 4 ~ em ° _ 
»--.- the concept of negligence is not 


relevant to 
liability. 


the other. Wherever the ordinary 
concept of negligence obtains, a 
showing of ‘due care' by tne defend- 
ant rebuts the plaintiff's conten- 
tions. But whe strict liability 
prevail ‘due care' is ne relevant." 


Rptr. 812, 528 P.2d 1148 (1975) held that since negligencc 


Si iZ2k Bad. uper. 9, ) A.2d ¢ (1972) rev'd ] Nids 
Super iy Sat We 392 (i974) art’ a 66 Nw... 246, 332 As 29 
azO> GESFS 34 The Appellate Divisi reversed the lower 
court's holding that strict liabilit san "unre nab] 
danger" was not applicable to blood banks and hospital 

od was one f those “unavoidably unsafe" pro- 

-d by Restatement 2d of Torts Sec. 402 Comment 

upreme ( irt ffirmed and followed th« las: 

2fusing to impose the “unreasonably dangerous" 
burden on products other than blood. The net effect i to 
bring New .ersey law into line with that of other jurisdic- 
tions which take the view that the current state of human 
knowledge is incapable of screening out contaminated blood. 
This approves the conceptua divorce between negligence and 
strict liability, a marriage which, according to Glass, was 


never really consummated in New Jersey in the first place. 


304 A.2d 565. Only one other New Jersey court has suggested 
a second area where the "unreasonably d anger< us" element of 
strict liability ought to be preserved, Turner v. Inter= 
national Harvester, 113 N. Super. 277). 2326 ALR Ge $L9°75) 
held that the pi licy consideration in Gla ere y S of ent 
in the case of the sale of a second hand automobile. 


of the Cal] 


Rule 5l, e 


to show ne 


M - a , M4 . ‘y 7 +71 . +L 7 a Tr 
Lfornia Evidence Code which, like New Jer 


xclude evidence of subsequent remedial 


gligence, does nc. bar evidence of subsec 


its to show defective design in a strict 


The California Court reasoned that: 


nen yeas 
liabi lity 


"While the provisions of section 1151 may 
fulfill [an] anti-deterrent function in 
the typicé ligence action, the pro- 


parable role in the 
products -y field. Historically, 
the commo codified in section 
1151 was developed with reference to the 
usual negligence action, in which a 
pedestrian fell into a hole in a side- 
walk (see, e.g., City of Miami Beach v. 
Wolfe (Fla.1955) 83 So.2d 774) ora 


plaintiff was injured on unstable stairs 


= 
vision pla 


(see, e.g., Hadges v. New York Rapid 
Transit Corporation (1940), 259 A.D. 154 
18 N.Y.S.2d 304); in such circumstances, 
it may be realistic to assume that a 


landowner or potential defendant might b 
deterred from making repairs if such 
repairs 
determing liability for the initial 
accident. 


When the context is transformed from a 
typical negligence setting to the modern 
products liability field, however, the 
‘public policy’ assumptions justifying 
this evidentiary rule are no longer 
valid. The contemporary corporate mass 
producer of goods, the normal products 
liability defendant, manufactures tens 
of thousands of units of goods; it is 
manifestly unrealistic to suggest that 
such a producer will forego making im- 
provements in its product, and risk in- 
numerable additional lawsuits and the 


attendant adverse effect upon its 


image, simply 


Vv Moll Clic ia a6 
in al ion founded or trict 
gt) ae ) I on in injury 
that preceded the improvement. In the 
products liability area, the exclusion- 
ary rule of section 1151 da not affect 
the primary conduct of the ISS produce} 
of goods, but serves mere] as a shield 
against potential liabilit In short, 
the pur; of section 1151 is not appli- 
Cc ab le tO a tri t ] i ait lit is< in i 
hence it exclusionar rule ould not 
be gratuitousl\ xter d to that field." 
By parity of reasc ng one can persuasively argue 
7.3 ) } 


tha becaus the pi duct liability law of both California 
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Supreme Court would follow th lec ion a reject 
the shall inal is and holding of ) d > 
The public policy which underlies the strict liability 


cause of action has been reaffirmed innumerable times in 
New Jersey and California's case law. "{[W]hen a manu- 
facturer presents his products for sale to the public he 
accompanies them with an implied repr¢ ntation that they 
are reasonably fit for their intended use, and he is subject 


to an enterprise liability, the purposs f which is to 


insure that the cost of injury or damage resulting from 


defective products is borne by the makers of the product: 
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Flash fire to g iy Vay} t n tl cab, 
pl ntiff contended, then co t n would hav ired 
SO rapidly that the plaintiff would iv istained ey 
injurie (332A-335A). The phi jray burr 
injuries about the area of the plaintiff's eyes. In 


more severely burned than the right sid (464A 472A). 
From this pattern of injury a jury 1ld well 


ignited to the left of plaintiff's body. Had 


ihe photographs been admitted, particular! in light 


of all the other evidence 


the trial court 


had excluded, a jury may well have been 


able to draw these inferences and return 


plaintiff (354A-357A). 


POINT ITI 


THE TRIAL COURT 


PLAINTIFF'S E 


At the trial, the plaintiff-appellant's explanation 


within the cab, the design arrangement of the filler 

neck and the proximity of the filler hole to the driver's 

Window encouraged the accumulation of a combustible level 
6 


of gasoline vapors within the cab. The plaintiff's 


expert testified that the probabilities suggested the 


source of ignition as being also within the cab. A 
6. Early in the discovery phase plaintiff considered 
the possibility of the unsafe design of certain parts 


of the engine and the fire wall as a factor in the flash 
fire. (See plaintiff ‘s Answer to defendant 
tory #34 which the court over objection allowed the 
defendant to read to the jury (295A-298A) By the time 
of trial, however, plaintiff's theory had developed so 
as to convcentrate on the design features within the 

cab. For all intents and purposes plaintiff aban- 


doned his claim of design shortcomings in the engine. 


pivotal fact in plaintiff’ 


s proof was that there existed 
a firewall between the engine and the cab the function of 
which was to limit fire spread moving from the engine 
rearward (184A-186A, 195A, 210A, 213A). There was still 
a possibility however, in the opinion of plaintiff's 
expert, that a flaming particle may have entered the 
cab through narrow holes in the fire-wall (195A, 240A- 


241A, 311A). "But that would noi have produced this 


flame emerging from under the dash across the entire 
width of the cab" (242A) While plaint ff's explana- 


tion did not deny the possibility of cwo simultaneous 

fires - one in the cah and one in the engine assuming 

there was a fire in the engine first, and a burning 

particle was propelled through a small hole in 

fire-wall, without a combustible level of gasoline 

vapors within the cab independently, a spontaneous fli 

fire would not have occurred in the cab (310A-311A). 
General Motors offered an explanation of the 

fire that placed the predominant source of gasoline vapor 

and the igniting spark within the engine compartment. 

The defendant's expert assumed that nine gallons of 


leaked within the engine compartment thus 


gasoline had 
producing a concentration of vapors which were ignited 


by a spark near the distributor. The resulting con- 


flagration in the engine 

up through two slots in 

which tl levers c ng t nechamism were 

inserted (328A, 335A A-339A, 3502 33A,440A, 448A- 

460A). These ui » installed by a4 independant 

contractor 

to the defendant's 

to be drawn from 

was that even if the vere a fire in the engine com- 

partment of such lagnitucd had it not been for 
.ost-delivery modificatic cutting slots through 

cconwmodate tne 
the fire would have been contained under 


would not have penetrated into the cab. 


> 
z 


On rebuttal, the plaintiff sought to negate 
defendant's theory of the emergence of the fire through 
slots in Ss floor (480A-488A), which was first 


introduced as part of defendant's case. The trial 


court however was » impression that Professor 


Weinstein had already testified on that point as part 


of plaintiff's case-in-chief (484A-487A). The trial 
court's misunderstanding of Professor Weinstein's 
earlier testimony may be related to its erroneous view 
that New Jersey law required the plaintiff to negate al] 


other causes of the accident order to circumstantially 


establish a 


Eliminating other causes of the 
of the plaintiff's burden in 


defective design had been 


by expert testimony. Jakul 


at 457-458 this 


Court stated: 
"While a tricl judge has discretion 
to exclude rebuttal evidence which 
would have been admissible if offered 
as evidence in chief, [citations 
omitted], such discretion should be 
tempered greatly where the probative 
value of proffered evidence is : 
potentially high and where such 
evidence, though admissible on the 
case in chief, was unnecs ssary for 


plaintiff to establish 
{citations 


facia case 


As in the Weiss case, 


that the rebuttal testimony of 


should have been admitted 


judicial discretion. 

Since neyating other 
defendant's version, was 
plaintiff's prima facia case 
to have his 


of his right expert 


that matter. 


quoted Wigmore: 


ve CC 


this 


already dir 


plaintiff-appellanvu 
his expert 


in the 


, the plaintiff was 


On this very point 


ndition 


(205A). 


accident was 


’ Min ta Mt ; 
ry, 
} y 4 y y pra. 
ae ot , AA 
é rp., 515 F.2d 449 


- a os » . 
in its pr 


omitted]." 


urges here 


witness 


exercise of sound 


the fire, including 


deprived 


exp! his view on 


the We decision 


[F]or matters properly not n 
untri rebuttal, the proponent has 
a right to put them in at that time, 
and they are not subject to the dis- 


cretionary exclusion of the trial 


court ... matters of true rebuttal 
could not have been put in before, 
and to exclude them n would be to 


deny them their sole opportunity for 
admission Wigmore, | 
at p.517 (3d ed.1940) (emphasis in 


original)...” SiS E2d. at. €58=459:. 


Plaintiff-appellant was improperly denied his right to 
rebut the defendant's version of the fire; accordingly, 


the Weiss decision would mandate that the jury's verdict 


be set aside. 


POINT IV 


THE TRIAL COURT'S [ONS TO THE JURY 
PERTAINING TO THE OF THE INDUSTRY WAS 
UNWARRANTED BY THE E AND WAS ERRONEOUS 


The vehicle involved in this litiyation was a 1966 
GMC truck of the light to middle weight class. In that 
| J 
year, the "big three" truck manufacturers -- Ford, 
Chrysler and General Motors -- equipped their trucks 
of this weight class with fuel tanks within the cab (325A). 
One manufacturer, International Harvester, departed 
‘ . 
from the industry norm and produced a light medium duty 
y } Y 
truck with the fuel tank outside and below the cab. 
International Harvester's filler tube, according to 


defendant's expert, passed down along the right interior 


side of the cab and into the fuel tank (392A-394A). 

He could not recall the location of the filler tube's 
rubber coupling (393A-39 . According to defendant's 
expert witness, it was not until 1973 that Ford and 
General Motors repositioned the fuel tanks of their 
light-medium duty trucks to the outside of the cab 

and Chrysler Dodge followed suit in 1974. This 
testimony pertaining to design modifications came out 
outside the hearing of the jury (427A). 

The defendant requested the Ccurt to instruct the 
jury, in substance, that the custom of the industry in 
1966 with reference to the location of gasoline tanks 
in trucks could be taken into consideration by them 
in reaching their determination as to whether the defend- 
ant's design was reasonably safe (489A-491A). The 

- ae * Aly 
Court granted the request (492A) and instructed the 
jury that: 
"In determining whether this product is 
defective you should also consider the 
Pi 
generally accepted concepts and prac- 
tices with respect to the design and 
installation of gasoline tanks prevail- 
ing for trucks of this nature in 1966. 
Thus, you may consider whether other 
manursacturers were placing gasoline 
tanks in the trucks in the same manner 


as General Motors when they built them 
in 1966" (519A). 


* Exceptions automatic as per determination - the 


Trial Court (492A) 


sG6a 

Plaintiff-appellant urges two positions. First, 
he argues that the trial court's charge that other 
manufacturers were placing gasoline tanks in their 
trucks in the same manner as did defendant 1s unsupported 
by the evidence and was, therefore, erroneous. Plaintiff's 
fallback position is that even if the instruction 
were warranted by the evidence then it was insufficient 


as given and the court erred in refusing plaintiff's 
request that it be supplemented. 


The evidence adduced at trial showed that the 


defendant's fuel tank was located immediately behind 
the passenger seat within the cab; the Filler tube 


which acted as the conduit for gasoline filling, was 
made of plastic and rubber with a screw type clamp 
around the joint between these materials; that there 
was also a joint between the filler tube and the spout 
of the fuel tank; that the filler tube exited through 
the exterior wall of the cab only a few inches behind 
the driver's window; that the filler tube was con- 
cealed between the exterior and interior wall of the 
cab; that the filler tube was not accessible to visual 


1 


inspection for leakage formation and that if repair of 


the filler tube was needed it required dismantling 


the fuel tank (196A-201A, 405A-409A, Plaintiff's 


~56- 


Exhibits 14, 16, 17, 19, 42 and 45.) The foregoing 

Iacts describe the manner in which the defendant 

placed the fuel tanks in its trucks in 1966 
Aside from oblique references to tank location 

(325A, 391A-394A), there is not a shred of evidence 

in the entire trial record that would indicate that there 


were Other truck manufacturers that installe@ their fuel 


defendant adduced no evidence regarding the desian and 


manufacturers. There was no evidence on the position 
or the filler hole in relation to the driver's window. 
The issue of how other manufacturers positioned their 
tanks and filler neck assemblies was never fully and 

fairly presented to the jury. It was, therefore 


, error 


to instruct the jury on the custom of the industry in 


the absence of evidence on that point. Mounds Park 
He pt al d. r sje, 245 F.2d 756 (8tl Cis. 1957); 
Smith v. Miller Cre. Coes 2 » 457 F.2d 589 (10th 


Cir. S72). 
If the evidence was sufficient to warrant an 


instruction as to the custom of the industry, then the 


court's refusal to grant plaintiff's reguest that 
Similar industry wide design does not mean that that 
¢€ 
) . ‘ 


design was not defective, was erroneous (534A 
Section 295A of the Restatemen’ 2d of Torts 
provides: 


"In determining whether conduct is 
negligent, the customs of the community 
or of others under like 
are factors to be taken into account 


but are not controlling where a reason- 


able man would not follow them." 

The principle embodied in this section has 
obvivus applicability to the product liability setting, 
and has been cited hy the New Jersey courts, Mathis v. 
Fantozazt, 105 N.J. Super 182, 251 A.2d 470; Shafer v. 
H.B. Thoma 70., 53 N.J. Super. 19, 146 A.2d 483 (1958) and 
the Federal Courts in the area of product design 
North st river ne iP Le? L. irt Oi, ann 3.5.26 


120 (6th Cir. 1955) cert. denied 350 U.S. 937 (1956). 
Even though a manufacturer is able to show that 
it conformed to the custom of the industry, this does 
not establish that it conformed to the required standard 
of care. In the words of Mr. Justice Holmes, “what 
usually is done may be evidence of what ought to be done, 
but what ought to be done is fixed by a standard of 
reasonable prudence, whether it is usually complied with 
or not." Texas & Pac. Ry. v. Behymer, 189 U.S. 468, 470 


(2903)¢ Pre T.0. Hoover, 60 F.2d 7375. 740. (2d Cir... 3932).. 


tine nT 


Manufacturers Negligence of Design or Directions for 
Use Of a Product, 71 Yale L.J. 816, 849 (1962). 
There was evidence that at least one of the 


defendant's competitors positioned the gas tanks outsid: 


ct 
> 

try 
VY 
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Restatement of Torts, 2d §295A Comment (c). Based 
on the fact before the jury that the fuel tanks of 
In‘ernational Harvester trucks were located in a 
position which departed from the norm, the jury was 
entitled to be instructed that mere conformity to the 
prevailing industry custom was not sufficient to 


establish lack of defective design. 
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